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BEFORE TIlE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

SALINE COUNTY LANDFILL, INC., )
Petitioner, )

v. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITIONER’SBRIEF

NOW COMESthe Respondent,theIllinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ.Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto the briefing scheduleset by the assignedNearing Officer, hereby

submitsits responseto thePetitioner’sbrief.

I. INTRODUCTION

RECEav~D

CLERK’S OFFICE

APR 05 2004
STATE OF ILLINOIS

Pollution Control Board
PCBNo.04-117
(PermitAppeal— Land)

A. Standard ofreview

Section 39(a) of the Illinois EnvironmentalProtection Act (“Act”) (415 ILCS 5/39(a))

sets forth the standardthe Illinois EPA shall applywhendecidingwhetherto issuea permit.

Specifically, Section3 9(a)providesthatwhentheBoardhas,by regulation,requiredapermit for

the construction,installationor operationofanytypeoffacility, the applicantshallapply to the

Illinois EPA for such a permit. The Illinois EPA shall issuethe permit upon proofby the

applicantthat the facility will not causea violation of theAct or of theregulationsthereunder.

CommunityLandfill Companyand City ofMorris v. Illinois EnvironmentalProtection~gency~.

PCB01-170 (December6, 2001),p. 4 (“CommunityLandfill I”); PanhandleEasternPiDe Line

Companyv. Illinois EnvironmentalProtectionAgen~y,PCB 98-102 (January21, 1999),p. 7.

Here, the Illinois EPA denieda permIt soughtby the Petitioneron the basisthat a statutory

requirement(i.e.,providingadequateproofof localsitingapproval)hadnot beenmet.
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The Petitionerhad the burdento prove to the illinois EPA that approvalof the permit

sought would not violate the Act or regulationsif the Illinois EPA grantedthe permit as

requested.If SalineCountyLandfill, Inc. (“SCLI”) failed to provethat no violation would occur

upon issuance,it would be proper for the Illinois EPA to deny or condition the permit

accordingly. Browthn~-FerrisIndustries of Illinois, Inc. v. Pollution Control Board, 179 Iii.

App. 3d 598, 534 N.E.2d616 (2~’Dist 1989);Panhandle,p. 7; JohnSextonContractorsCo. v.

Illinois, PCB88-139(February23, 1989),p. 4.

The Board haspreviously held that the sole questionbefore it in a permit appealis

whethertheapplicantprovesthat theapplication,assubmittedto the Illinois EPA,demonstrated

that no violations of the Act would have occurredif the requestedpermit hadbeenissuedas

applied for. Community Landfill Companyand City of Morris v. Illinois Environmental

Protection Agency, PCB 01-48, 01-49 (April 5, 2001) C’Community Landfill II”), p. 2;

Panhandle,p. 8; Sexton,p. 6. Thus,the Petitionermustdemonstrateto theBoardthat issuance

ofthepermit at issuewould notresultina violationoftheAct orBoardregulations.

It is well-settledthat the Board’s review of permit appealsis limited to information

before the illinois EPA during the Illinois EPA’s statutory review period. The Board will

generallynot considerinformationdevelopedby thepermit applicant,or the Illinois EPA, after

the Illinois EPA’s decision. CommunityLandfill I, p. 4; Ahon PackagingCorp. v. Pollution

ControlBoard,162 Iii. App. 3d 731, 738, 516N.E.2d275,280(
5

th Dist. 1987).

The hearingbefore the Board providesa mechanismfor the petitioner to prove that

operatingunderthe permit asgrantedwould not violate the Act or regulations. Further, the

hearingaffordsthepetitionertheopportunityto challengetheIllinois EPA’s reasonsfor denying

thepermit by meansofcross-examinatIonand also allows theBoard theopportunityto receive
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testimonyto test the validity of the information relied uponby the Illinois EPA. ~ommunitv

Landfill I, p. 4; Alton Packagin_g,162 Iii. App. 3d at73~,516N.E.2dat 280.

Evidencethat wasnot beforethe Illinois EPA at thetime of its decisionis typically not

admittedat hearingor consideredby the Board. Community Landfill I, p. 4; West Suburban

Recyclingand EnergyCenter,L.P. v. illinois EnvironmentalProtectionAgency,PCB 95-199,

95-125(October17, 1996);Panhandle,p. 8.

8. Burden ofproof

In a permit appeal,the burdenof proofis upon thepermit applicantto demonstratethat

the regulatoryand statutory basesfor the Illinois EPA’s denial are inadequateto supportthat

denial. ESG Watts, Inc. v. Illinois Pollution Control Board and Illinois Environmental

ProtectionAge~ncy,286 Ill. App.3d325, 331, 676 N.E.2d299;303 (3rd Dist. 1997); 35 III. Adm.

Code 105.112(a). Thepermitapplicant,not the Illinois EPA, bearsthe burdenof providingthe

informationnecessaryto demonstratethatno violationwould occur. Theapplicantis entitledto

a favorabledecisionif, andonly if~,it hassuccessfullyborneits burdenofproof. Therefore,the

primary focus must remain on the adequacyof the permit applicationand the information

submittedby theapplicantto theIllinois EPA. Sexton,p. 5.

C. Issueon appeal

Theissuebeforethe Boardhereis whetherthe local siting approval issuedby theSaline

CountyBoardto SCLI onNovember21, 1996,expiredasto thesubjectpermitapplicationon the

basisthat thepermit applicationwasnot submittedwithin threeyearsof the dateof local siting

approval.
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IL STATEMENT OFFACTS

Thefactsin this casearestraightforwardandsimple. OnNovember21, 1996,the Saline

CountyBoardgrantedlocal siting approvalto SCLI. AdministrativeRecord,pp. 329, 345-358.~

Later,on April 4, 2003,consultantsfor SCLI submittedanapplicationfor the lateralexpansion

oftheSalineCountyLandfill (“permit application”or “subjectpermit application”). Thepermit

applicationis also identifiedasanapplicationfor significantmodification. AR, p. 316. As part

of thepermit application,SCLI includedreferenceto theNovember1996 siting approval. AR,

pp. 329, 345-358. No other proof of local siting approval was provided with the permit

application.

OnDecember5, 2003,theIllinois EPA issuedafmal decisionon the permit application.

AR, pp.2-3. The Illinois EPA deniedthepermiton thebasisthat theapplicationdid not provide

proofof local siting approvalpursuantto Section3 9(c) of theIllinois EnvironmentalProtection

Act (“Act”) (415ILCS 5/39(c))sincethesitingprovidedin theapplicationexpired. AR, p. 2.

In its statementof thefacts,the Petitionermakesreferenceto theBoard’sdecisionin the

caseof SalineCounty Landfill. Inc. v. Illinois EPA, PCB 02-108(May 16, 2002). However,a

review of the facts and issuesraisedin that casemakeclear that thereare legal and factual

distinctionsbetweenthat caseandthe presentmatter. Citationsto dicta issuedby the Board in

that casehaveno precedentialvaluehere,andshouldbekept in contextsincenoneoftheissues

or legal argumentsbeingmadein the caseat barweremadein theoldercase. Any attemptto

applythe argumentsor holdingsin that caseto thepresentis akin to forcing a squarepeginto a

roundhole.

For example,in that case,the permit applicationthat wasbasedon theNovember1996

sitingapprovalwassubmittedto theIllinois EPA within threeyearsof theissuanceofthe siting

1 TheAdministrativeRecordwill hereinafterbe referencedaseither“Record” or “AR”
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approval. Therefore,no concernsregardingwhetherthesiting approvalhadexpiredby operation

of Section39.2(f) of the Act (415 ILCS 5/39.2(f)) were necessary,relevant, or raisedin any

fashion. Thatis exactly the issuebeforethe Board in the presentcase,thus the presentcase

involvesdifferent legal and factualconsiderations.Contraryto assertionsby thePetitioner,the

Illinois EPA madeno “judicial admissions”sincein that casetherethe final decisionunder

reviewwas not basedon a finding that local siting approvalhad expired. It was a different

permit application,a different final decisionby the Illinois EPA, and different review by the

Board.

In apost-decisionorder,theBoarditself notedthat thestatementby theBoardthat SCLI

could avoid seekingnew siting approvalby submitting a new permit applicationwasnot a

statementof law, but ratherwasan observationasto what thepartieshadnot disputed. Saline

CountyLandfill (July 11, 2002),p. 2. SincetheBoard wasnot reviewinga situationin which

the Illinois EPA determinedthat siting approvalhad expired,therewasno reasonfor theparties

to disputethatfact. Thecasein PCB02-108is simplyinapplicableto thepresentappeal.

ThePetitioneralsomakesnoteofthefactthat during thependencyofthe subjectpermit

application,certainconversationswereheldbetweentheIllinois EPA andSCLI duringwhich the

topic of thevalidity oftheNovember1996siting approvalwasraised. In boththatsituation,and

the situation in which the Illinois EPA madestatementson that topic in correspondencesent

before the issuanceof the final decisionhere, the Illinois EPA did not misrepresentany

understandingofthe relevantlaw or facts. Indeed,thePetitionerhasnot madeanyallegations

that the Illinois EPA should be estoppedfrom issuing the December2003 final decision.

Obviously, the relevant content of conversationsbetweenIllinois EPA and SCLI and the

correspondencesent by the Illinois EPA during the review of the subjectpermit application

5
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differs in positionand interpretationfrom that which wasultimately embodiedin theDecember

2003 final decision. As will be discussedbelow, however, the Illinois EPA (like any

administrativeagency)may changeits interpretationsof law if reasonableandwarranted.That

wasthesituationhere.

In thepresentcase,the final decisionwas issuedby the Illinois EPA in the form of a

lettersignedby JoyceMunie, the manageroftheIllinois EPA’s BureauofLandPermitSection.

AR, p. 3. Ms. Munie hasbeengrantedthe final authority within the Illinois EPA to make

decisionson permit applications,and she is not beholdento follow any recommendations

providedby herstaff HearingTranscript,p. 68.2

Thedecisionissuedby Ms. Munie wasdonein atimely fashion. The Petitionerattempts

to paint that decisionin a questionablelight by claiming that the decisionwas issued“without

warning.” Petitioner’sBrief, p. 5. WhatthePetitionerfails to recognizeis that thereis no such

requirementfor any “warning” or other notice prior to the issuanceof a final decisionon a

permit application. Section39(a)of theAct requiresthat theIllinois EPA issuea final decision

within thetime allowed,andthattheIllinois EPAcannotapproveapermit applicationif to do so

would resultin the violation of the Act or underlyingregulations. If the Illinois EPA deniesa

permit, it mustprovidethe sectionsof theAct or associatedregulationsthat maybeviolatedif

thepermit weregranted,thetypeof informationtheIllinois EPA deemswasnotprovided,anda

statementof the reasonswhy the Act and regulationsmight not be met if the permit were

granted.

A review of the final decisionissued on December5, 2003, shows that all those

requirementswere met. The Illinois EPA identifiedSection39(c) oftheAct asthe sectionthat

would beviolated,the Illinois EPA notedthat proofof local siting approvalwasnot provided,

2 TheHearIngTranscriptwill hereinafterbereferredto as,“TR.”
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and the Illinois EPA explained that local siting had expired. Those statementssatisfy the

requirementsimposed by Section 39(a) of the Act. Contraryto the Petitioner~sclaims, the

Illinois EPA neednot explainin its final decisionthe specificrationaleand interpretationof the

Act that ledto the issuanceofthefinal decisionssolong astherequiredinformationis provided.

The Petitionerstatesthat attemptsby it to determinethejustification for thereversalof

theIllinois EPA’s statutoryinterpretationwere objectedto. Petitioner’sbrief, p. 5. Indeed,the

Illinois EPA did rightly and successflullyclaim that privileged and confidentialmaterialshould

be so protected. However,that said, the Illinois EPA hasclearlystatedthat thefinal decision

reachedhere was not done in an arbitrary or capriciousmanner. Rather, the Illinois EPA

receivedcorrespondencefrom the Illinois Attorney General’s Office (“Illinois AGO”) that

containedthat office’s interpretationand application of Section 39.2(f) to the review of the

subjectpermit application. Respondent’sMotion for OrderofProtectionandPrivilegeLog, p. 2.

TheIllinois AGO is the constitutionalofficerchargedwith representationof the Stateof

Illinois andstateagencies,including theIllinois EPA. In this case,the HearingOfficerproperly

recognizedthat theIllinois AGO actedin thecapacityofattorneyto theIllinois EPA. It is not

appropriateto divulge thecontentof theprivilegedcorrespondence,but it is appropriatefor the

Illinois EPA to pay all dueheedto advicefrom theIllinois AGO.

IlL RULES OF STATUTORY CONSTRUCTION AND AGENCY DEFERENCE

A. Look to languageofstatute

The rules of statutory constructionand deferenceowed to an administrativeagency’s

interpretation of statutesit administersare well~estabIished.It is a primary rule in the

interpretation and construction of statutes that the intention of the legislature should be

ascertainedand given effect. A court should first look to the statutory languageasthe best

7
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indication of legislative intent without resorting to other aids of construction. Where the

languageof a statuteis plain andunambiguous,a courtneednot considerits legislativehistory.

A courtshouldnot attemptto reada statuteotherthanin themannerin which it waswritten. In

applyingplain andunambiguouslanguage,it is notnecessaryfor a court to searchfor anysubtle

or not readily apparentintention of the legislature. Envirite Cortorationv. Illinois EPA, 158

1Il.2d 210,215-217,632N.E.2d1035, 1038(1994).

B. Look to le~jslativeintent

In construinga statute,it is fundamentalthat a courtis to ascertainandgive effect to the

legislativeintent. In doing this, thecourtshouldconsidernotonly the languageof thestatutebut

also thereasonandnecessityfor the law, theevils to be remedied,andtheobjectsandpurposes

to be obtained. If the legislativeintent canbe determinedfrom unambiguouslanguageof the

statute,that intent will be giveneffectwithout necessityof resort to aids of construction. It is

axiomaticthat if a statutecontainslanguagewith an ordinaryandpopularlyunderstoodmeaning,

courtswill assumethat is themeaning-intendedby thelegislature. Thetermsof astatutearenot

to beconsideredin a vacuum. Further,asprovidedfor in Section2(c) of the Act (415 ILCS

5/2(c)), the termsand provisionsof theAct shall be liberally construedso asto effectuatethe

purposesoftheAct. M.LG. Investments.Inc. v. Illinois EPA. 122 Ill.2d 392, 397-398,400, 523

N.E.2d1, 3, 4 (1988).

C. Deferencefor Illinois EPA’s interpretation

There are also guidelines establishedregardingdeferenceowed to a stateagency’s

interpretationsofstatutes.Courtswill give substantialweightand deferenceto theinterpretation

of an ambiguousstatueby theagencychargedwith theadministrationand enforcementof the

statutebasedupon the fact that the agenciescanmake informedjudgmentsupon the issues,
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basedupon their experienceand expertise. Village of Fox River Grove v. Pollution Control

Board,299 Ill. App. 3d 869, 878, 702N.E.2d656, 662 (2~Dist. 1998).

While an appellate court is not bound by an agency’s interpretation of statutory

provisions,theagency’sinterpretationshouldbegivengreatweight. It will be overturnedonly if

it is foundto be erroneous.Laidlaw WasteSystemsv. Pollution Control Board,230 Ill. App. 3d

132, 136-137,595 N.E.2d600,603 (
5

th Dist. 1992).

However, thereare certain parametersto the deferenceto be accorded,thoughthese

limits arenot consistentlydefinedfrom onecourt to thenext. Administrativebodiesarebound

by prior customandpracticein interpretingtheir rulesand maynotarbitrarily disregardthem.

Alton PackagingCorporationv. Pollution Control Board, 146 111. App. 3d 1090. 1094, 497

N.E.2d864, 864 (Sth Dist. 1986). Herethough,theprovisionunderexaminationis not arule of

the Illinois EPA’s; rather,it is a statutoryprovisionpassedby the legislaturewhich the Illinois

EPAis chargedwith applyingandinterpreting.

Also, courts recognizethat inconsistentreadingsby the Board are of greatconcern.

Although an administrative agency may alter its past interpretation and overturn past

administrativerulingsandpractice,suchabruptshifts Constitute“dangersignals”that theBoard

may be acing inconsistentlywith its statutory mandate. Thus, in the very least, a reasoned

analysisis required,indicating that prior policiesand standardsarebeingdeliberatelychanged

andnotcasuallyignored, Chemetco.Inc. v. Pollution ControlBoard~140 Iii. App. 3d 283, 288-

289, 488N.E.2d639, 644 (
5

th Dist. 1986).

Generally,the interpretationofastatuteby an administrativebodychargedwith applying

thestatuteshouldbegivengreatweight; thisrule is usuallyappliedin instanceswherethestatute

is ambiguousand where the interpretationby the administrativebody is long-continuedand

9
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consistentso that the legislaturemaybe regardedashavingconcurredin it. Moy v. Department

ofRe~gistrationandEducation,85 Iii. App. 3d 27, 31, 406 N.E.2d191, 195 (1stDist. 1980). That

rule,however,doesnot statethatin no circumstanceshoulda changein interpretationresultin a

total lack of deferenceto the administrativeagency’samendedor revisedinterpretationof a

statute.

Contrastthosecaseswith holdingsby theUnited StatesSupremeCourt. Whena court

reviewsan agency’sconstructionof astatuteit administers,two questionsareraised. First is

whetherthelegislativebranchhasdirectlyspokento theprecisequestionat issue;if so,thenthe

clearintent shouldbe followed. But if thereis no directanswerto thequestionat issue,andthe

statuteis silent or ambiguouson the issue,thecourt is thenfacedwith the questionof whether

the agency’sansweris basedona permissibleconstructionof the statute. Chevron.U.S.A. v.

NRDC, 467 U.S. 837, 842-843,104 S.Ct.2778,2781-2782(1984).

TheSupremeCourtnotedthat it haslong recognizedthatconsiderableweightshouldbe

accordedto an executivedepartment’sconstructionof a statutory schemeit is entrustedto

administer. Id., 467 U.S. at 844, 104 S.Ct.at 2782.

But theCourthasalsoclearlyrejectedtheargumentthat anagency’sinterpretationis not

entitled to deferencebecauseit representsa sharpbreakfrom prior interpretationsofthe statute

in question. The SupremeCourt hasheld that a revisedinterpretationdeservesdeference

becausean initial agencyinterpretationis not instantly carvedin stone,and the agencyis not

requiredto establishrules of conductto last forever. Rust v. Sullivan, 500 U.S. 173, 186, ill

S,Ct. 1759, 1769(1990);Chevron,467 U.S. at 862, 104 SCt.at 2791.

Therefore, an authority no less than the SupremeCourt has recognized that an

administrativeagencyis not only entitledto revisean interpretationofa statutewith which it is

10
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chargedto administer,butalsothat suchrevisionsare entitled to deferenceby areviewingcoUrt.

Thus,theIllinois EPA’s interpretationasarticulatedandappliedin this instanceshouldbe given

deferenceby theBoard. However,regardlessofthe level ofdeferencetheBoardultimatelyfinds

is warranted,the Illinois EPA’s final decisionshouldstill beaffirmedsincetheinterpretationon

which it wasbasedis correct.

IV. ILLINOIS EPA’S INTERPRETATION OF SECTION 39.2(F)IS CORRECT

It is certainthatany interpretationof theAct shouldbebased,if at all possible,uponthe

clearlanguageofthe provisionin question. Theprovision shouldbe readin the contextof the

Act asa whole, and should be liberally construedto give effectto all wordsand to thepurpose

behindtheprovisionitself.3

In this case,the languagein questionprovidesasfollows:

A local siting approvalgrantedunder [Section39.2] * * * for a sanitarylandfill
operation~ * ~ shall expireat the end of * * * 3 calendaryearsfrom the date
uponwhich it wasgranted,and unlesswithin thatperiodtheapplicanthasmade
applicationto theAgencyfor apermitto developthesite. (Emphasisadded.)

Section39.2(f) of the Act. Looking at this language,thefocusofthe Illinois EPA’s attention,

andofthe Board’sattentionnow, is theproviso.that actsto preventthe expirationoflocal siting

approval The Illinois EPA had interpretedthis languageto meanthat if any applicationfor a

developmentpermit wassubmittedto the Illinois EPA within the threecalendaryearwindow

before siting approvalexpires, regardlessof what the outcomeof the applicationwas (i.e.,

approvalor denial),thenthesiting approvalwaseffectively “saved”from expiration.

The interpretationfollowed by the Illinois EPA in this presentsituation, one followed

after receiving an interpretationfrom the Illinois AGO, is that the permIt application for

developmentthat mustinclude proofof local siting approvalmust be submittedto the Illinois

it shouldbe notedthatthisparticularprovisioii of theAct hasneverbeenthe subject of litigation or reviewby the
board,thus it is one offirst impression.

11
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EPA within the threecalendaryear window. The distinction is that a previoussubmittal of a

developmentpermit applicationdoesnot actto preservethesiting approval.

Thus, in the casenow beforethe Board, thePetitionerreceivedlocal siting approvalin

November1996. In April 2003, thePetitionersubmittedthesubjectpermit application. This

application,which includedas its requisiteproofof local siting approvalthe November1996

approval,was submittedsix and a half calendaryears after the siting approvalwas granted.

Thereis no disputethat the subjectpermit application wassubmittedwell beyond the time

otherwiseallowedby Section39.2(f)oftheAct to preventtheexpirationoflocal siting approval.

The backdoorsoughtby the Petitionerto avoida finding that local siting approvalexpiredwas

that apreviouspermit applicationwassubmittedwithin the time allowed and, as a result, the

local sitingapprovaldid not expire.

Therearea numberof flaws with this argument. First and foremost,it allows for the

possibilityof submissionof a “sham”permit applicationwithin threecalendaryearsthat would

act to’ preservelocal siting approval. Under the Petitioner’s interpretation,an entity could

receivelocal siting approval,thenwithin threecalendaryearsfile a shampermit applicationthat

couldnotbe approved.Basedon thatshamapplication,theentity wouldhavepreservedits grant

of local siting approvalin perpetuity,sincetherewould be no windowofexpiration.

Also, thePetitioner’sinterpretationreadslanguageinto theAct that is not found. For the

Petitioner’sargumentto prevail, thelanguagein questionmustread,“[ujnlesswithin thatperiod

theapplicanthasmade~y applicationto the Agencyfor apermit to developthesite.” TheAct

must be readto meanany applicationof anykind, regardlessof whetherthat applicationwas

approvedor denied,canserveto halt the expirationof local siting approval. Unfortunatelyfor

thePetitioner,theAct doesnot soread. Similarly, thePetitionercannotarguethatthefactthat it

12
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actuallyreceiveda developmentpermit basedon a timely submittedapplication(i.e., within

three calendaryears of the siting approval)acts to preventexpiration of the siting approval,

becauseto do so would read further words not found in Section 39.2(f). The languagein

questionwould then have to read, “[ujnless within that period the applicant has made~y

successfulapplicationto theAgencyfor apermit to developthesite.” Thatreadingstrainsever

furthertheotherwiseclearlanguageoftheAct.

Thepurposebehindtheimpositionof a windowuponwhich sitingapprovalwould expire

is clearly to encouragethetimely actingupona sitingapproval. The“evil” to be remediedis the

possibility that an entity will take the minimal stepsnecessary(i.e., submissionof a sham

application)to onceand for all preventtheexpirationof local siting approval. Here,that would

allow for the submissionof a permit application over six years after the underlyingsiting

approvalwas granted. Certainly, that wasexactly thescenariothatwas intendedto beavoided.

ThePetitionerarguesthatthe Illinois EPA seeksto imposeanewstatuteoflimitations thatis not

foundin theAct. Petitioner’sbrief,p. 10. To thecontrary,the Illinois EPA seeksto enforcethe

time periodcurrentlysetforth in theAct. It is thePetitionerthatseeksto avoidthat periodby

readinginto the Act wordsandcircumstancesthatdo notexist.

Considerthe possibility that the Petitioner’sargumentsare takenas beingmeritorious.

ThePetitionerarguesthat apreviously-issueddevelopmentpermit,whichwasbasedona timely

submitted permit application, allows for the future submissionsof developmentpermit

applicationsin perpetuity without the need to ever seek new local siting approval. But

circumstanceschange,communitieschange,and permitted facilities change. The General

Assemblyrightly soughtto allow local units of governmentto maintainconsistentand timely

13
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oversightof landfill developmentwithin their local boundaries,and the Petitioner’sarguments

would defeatthat intent.

The Petitionerwould claim that it hasbeendiligentin its pursuitof a permit,and that it

hasalmostcontinuouslyhadanapplicationon file with the Illinois EPA. While thosefactsmay

be true, theonly relevantconsiderationis whetherthesubjectpermit applicationwassubmitted

witbin threecalendarwindows of the siting approval. Since it wasnot, there is no way the

Illinois EPAcouldapprovethepermit sought.

TheIllinois EPA’s readingof theAct is consistentwith thepurposesoftheAct andthe

imposition of a time certain for acting upon local siting approval. The Illinois EPA’s

interpretationdoesnot requirea strainedreadingof the Act, nor doesit result in an overly

restrictivereadingof theAct, sinceit would be consistentwith theGeneralAssembly’sfinding

that threecalendaryearsis a sufficient time to file all necessarypermit applicationsbasedon

siting approval. If a permit applicationis soughtoutsidethat window that requireslocal siting

approval,it is clear the GeneralAssemblyintendedthat an applicantmustreturn to the siting

body to requestadditionalsitingapproval. Thiswould allow for the local unit ofgovernmentto

continueto maintain theoversightandcontrol of the developmentof landfills ascontemplated

by thewholeconceptof local sitingapproval.

• The Illinois EPA acknowledgedthat theinterpretationnow beingtakenwasnot always

followed. However,as the SupremeCourt hasacknowledged,andastheBoard must note,the

Illinois EPA canandsometimesshouldreviseits interpretationsoftheAct. Here,thereceiptof

an interpretationfrom the Illinois AGO, the state’s legal officer, resultedin the changeof

interpretation. And while the Petitioner repeatsseveral times that the Illinois EPA’s

interpretationwasfollowed for anumberof years,thePetitionerdid notpresentanytestimonyor

14
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evidencethat woulddemonstrateexactlyhow manytimes that interpretationwasdispositivein a

permit decision. In otherwords, thoughthe Illinois EPA mayhavetakenthat interpretationin

the past, thereis no evidencethat the interpretationwas relevant in anything other thanthe

presentsituation.

V. CONCLUSION

Based on the argumentsmade herein, and the fact that the Illinois EPA conectly

interpretedandappliedSection39,2(f)of theAct, theIllinois EPA respectfullyrequeststhat the

Board enteran orderaffirming the denial ofthe subjectpermit application. TheIllinois EPA’s

interpretationis consistentwith theplain wording of the Act, servesto meetthe intent of the

GeneralAssembly,andwas donefollowing input by the Illinois AGO. The Petitionerhasnot

met its burdenin this case,asthe interpretationespousedby it is inconsistentwith theAct and

the relevant facts and dates. For thesereasons,the Board should affirm the Illinois EPA’s

decisiondatedDecember5, 2003.

RespecthiUysubmitted,

ILLThTOIS ENVIRONMENTAL PROTECTIONAGENCY,

Respondent

~i~J~3
John3. Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:April 5, 2004
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